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' OF UTAH 
330 EAST 4TH SOUTH 
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Exhibit 4 

RECORQ^rSALT LAKE COUSTV. UTAH, 
FIRST AMERICAN THLE 

LAND USE EASEMENT 
SOILS RESTRICTIONS 

L Clair William&en; Larry D. Williamsen; Shirley Williamsen; and Southwest 
Investment Company, a Utah general partnership, collectively, GRANTOR, for the 
covenants and olher valuable consideration described In the Settlement Agreement. 
EPA Docket # CERCLA-8-99-06, does hereby grant and convey to the UNITED 
STATES end the STATE OF UTAH, GRANTEES, a perpetual, non-exclusive restrictive 
easement for the purpose î f protecting the pubiic health and safety of the dtizens of 
Utah, This easement regulates the use of the land hereinafter described Exhibit A 
attached hereto (the "Property) and makes it subject to the following conditions: 
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Definitions 

1.1 "Approved Top Soil' shall mean soil that has been tested for, and does not 
exceed 500 parts per million lead, 70 parts per million arsenic, or pH of 12, unless 
specfficady approved in writing by the executive director of UDEQ or the director of 
EPA Region VlU's Office of Ecosystem Protection and Remediation. 

1.2 "Grantor* shall mean L Clair Williamsen; tarry D. Williamsen; Shirley 
Williamsen; and Southwest Investment Company, a Utatt general partnership, 
collectively, or any successor in interest or successor in title as defined in the 
Settlement Aoreement (the "Agreement") between the United States, the State of Utah 
and grantor identified above. 

1.3 "EPA' shall mean the United States Environmental Protection Agency and 
"UDEQ" shall mean the Utah Departmeni of Environmental Quality. 

1.4 "Undercap Material' shall mean any soil or other material below the eighteen 
(18J inch cap placed on the property pursuant to the a Record of Decision for the 
Portland Cement Superfund Site, dated September 29, 1995. Undercap Material is 
presumed to exceed 500 parts per million lead. 70 parts per million arsenic and pH of 
12, unless a state certified laboratory tests the Undercap Material and determines 
otherwise. 

Grantor Duties 

2.1 The Grantor shall not adversely impact any ongoing or completed response 
actions at the property. The Grantor may perform approved development activities in 
accordance with Sections 2.5 through 2.12 below, but shall remain responsibie for 
correcting any adverse impact to ongoing or completed response actions at the 
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property and for maintaining the integrity of the eighteen (18) inch cap (or other EPA 
chosen remedy) at the property from any degradation or destruction resulting !ram the 
Grantor% use or development of the property. 

2.2 The Grantor shall have Undercap Material tested by a state certified laboratory 
before disposal off of the property. The Grantor shall dispose of tested Undercap 
Material in a manner consistent with state and federal law. Within a reasonable tima, 
exposed Undercap Material remaining on the property shall be covered with eighteen 
(1 8) inches of Approved Top Soil or with asphalt, a permanent structure, or paving 
matecals that function as a cap. Exposed Undercap Material remaining on the property 
need not be covered i f  a state certified laboratory determines that it does not exceed 
500 parts per million lead, 70 parts per million arsenic, or a pH of 12. 

2.3 The Grantor is responsible for the actions of his lessees and subiessees and 
shall not aliow any use of the property which may impair the integ~ity cf the cap. The 
Grantor shall provide a capy of this Land Use Easement, and all other land use 
easements established pursuant to the Settlement Agreement between the United 
States, !he State of Utah and grantor identified above ta his lessees and scblessees. 

2.4 7 he Grantor shall notify UDEQ of the occurrence of any unplanned activities or 
events ( e . ~ . ,  storms, erosion, vandalism) that have compromised the integrity of the cap 
within 14 days of becoming aware of such occurrences. However, nothing herein shall 
be construed in any manner to impose an aifimative obligation on the Grantor to 
mcnitor the  property for damage or destruction arising from storms, erosion, vandalisn~, 
etc .... beyond the duty to act as a reascnable Grantor, 

2.5 The Grantor shall obtain UDEQ's approval prior to cammencing work or other 
activities which may disturb the integrity of the cap. Such approval shall be obtained by 
filirg a work plan or a general plan and obtaining written approval from UDEQ. UDEQ 
approval will not be necessary for actions that will disturb less than one cubic yard of 
the cap or the Undercap Material, however the Grantor must treat exposed Unde:cap 
Material in acccrdance with Paragraph 2.2 above. Submittal of a general plan or work 
plan for UDEQ review will require payment of a review charge by tha Grantor in 
accordance with Paragraphs 2.6 and 2.7 below. A general plan may address 
landscaping, maintenance and other routine activities. Activities that are not rou!ins 
must be addressed in a Work Plan. The required contents of work plans are set forth 
in Parag~aph 2.7 below. The contents of general ?lam shall not exceed the work plan 
requirements. The UDEQ shall approve any general plan that reasonab'y addresses 
protection of the cap and of the Undercap Material. The UDEQ shall approve any work 
plan that reasonably addresses the iequirements of Section 2.7 below. 

2.6 The UDEQ shall charge the Grantor the hourly rate for review set forth in the fee 8 rn schedule in effect upon filing, which the UDEQ shall make available upon reqmxst. The 



UDEQ shall, prior to mrnrnencing the review, give the Grantor notice of the anticipated 
maximum cost cf raview beyond which fhe UDEQ may not charge the Grantor. The 
UDEQ may charge a deposit not to exceed $1,000 prior to beginning the review which 
shall be credited toward the review cost. The UDEQ shall return the unused fees !o the 
Grantor. Before issuing an approval, the UDEQ may require full payment for the  
review. The fees received by tho UDEQ st-tall be piaced in a Portland Superfund Site 
Operation and Maintenance Restricted Account for the review of Grantor work plans 
and general plans. 

2.7 The work plan must dcrnonstrate that the Grantor will comply with Paragraphs 
2.1 and 2.2 in developing the Property. The work plan must address the following: 

2.7.1 The locaticn and nature of the proposed activity or development. 

2.7.2 The duration of excavation activities. 

2.7.3 The dimensions of all surface areas to be disturbed. 

2.7.4 The depth of any proposed excavation 

2.7.5 The approach to ident!fication and segregation of clean fill and 
uncontaminated soil from the Undercap Material during t he  period of activity or 
development. 

2.7.6 The volume of soil crr other materials to be backfilled on the 
Property. 

2.7.7 The voturne of the Undercap Material proposed to he disposed of 
off of the Property, 

2.7.8 The plans for compliance with disposal requirements under state 
and federal taw. 

2.7.9 Seed mix and revcgctation plans. 

2.7.10 Plans for fugitive dust control durirg excavation activities. 

2.7.1 7 A submittal schedule for a final report, including as-built drawings, 
describing post-remedial work conducted under the work plan. z 

2.8 For informational purposes, the Grantor shall also file with UDEQ a health and 

and Safety Administration ("OSHA") regulaticns applimble to Hazardous Waste 
I? safety plan that it prepares and implements in accordanca with the Occupational Health a 
21 -? 



Operations and Emergency Response, 29 C.F.R. 3 191 0. The Grantor shall file the 
health and safety plan with the  work plan. The work plan shall not be considered 
complete until the health and safety plan is filed. 

2.9 The Grantor shall give written notice to UDEQ that a building permit application 
has been filed with lqcal adhwities to conduct work on the property within five days 
after the application is filed. The notice shalt state the date the building permif 
application was filed and shall provide other information sufficient for the  UDEQ to 
spec~fica!ly reference the application in communications with the local authorities 
respansiblo for issuing the building permit. 

2.10 The UDEQ shall issue a written approval or objection to the work plan within 90 
days afier the Grantor submits a work plan to UDEQ. If the UDEQ objects to the work 
plan, the UDEQ shall provide the  reasons therefor. The Grantor may revise and 
resubmit the work plan which shall be subject ta review anc approval in the manner 
described above including, but not limited to, the fee requirements of Section 2.6. Tie 
Grantor may seek judiciai review of the UDEQ's objection to a work plan, but shall 
contest UDEQ's objection to a work plan administratively prior to seeking a judicial 
remedy. Review shall be limited to UDEQ's objection to an individual work plan and 
shzll not encompass any challenge to the underlying institutional controls, site remedy 
or the vaiidity of any easements related thereto. 

2.1 1 The UDEQ does not waive any of its statutory authority, including its order or 
cost recwery authority, by approving the  work plan. UDEQ's approval does not 
release the Grantor from responsibility for correcting any adverse irnpacl its actions 
may have un the cap or on any ongoing cr completed response actions at the Site. 

2 72 The Grantor shall file with the UDEQ as built drawings deswibing the work that 
was conducted under the work plan within 30 days of completing or stopping work. 

2.13 n e  Grantor shall give the UDEQ written notice af its conveyance of any interest 
in the Property described herein. No conveyance of title, easemer,t, lease or other 
interest in the Property shall be consummated by the Grantor without providing copies 
of this Land Use Easement to the Grantor's assignee(s) or successors-in-title ov without 
provision for cornpliar~cs with this Land Use Easement. If the conveying Grantor 
provides proof that the assignee or successor-in-titis had actual notice af this Land Use 
Easement and agreed in writing to comply with this Land Use Easenent prior to t h e  
transfer, the conveying Grantor shall not be responsible for the assignee's or 
successor-in-title's actions at the Property 

2.14 The Grantor shall have a duty to exercise the due care a reasonable and 
informed Grantor wauld exercise in caring for and managing its property. 



3.1 If the Gra.rltor faifs to cornply with this Land Use Easement and such failure 
results in a direct and immediate threat to the public health or the environment, the 
UDEQ may order the Grantor to take action or may take action itself to abate such 
direct and immediate threat to the public healttr and the environment. The UDEQ may 
recover its c ~ s t s  from the Grantor to the extent the Grantor's failure to comply resulted 
in the abatement action. The costs shall include those costs incurred by UDEQ's 
contractors, su bantractors and attorneys in the Attorney Generails Ofice. 

3.2 UDEQ may pursue penalties ar other remedies available to i t  under state or 
federal law consistent with this Land Use Easement or any settlement agreements with 
the Grantor, including any consent decree, any administrative order on consent, or any 
prospective purchaser agreement. The Grantor understands and agrees fiat 
rloncornpliance with this Land Use Easement is a violation cf the terms of an 
agreement made under the authority of the Utah Hazardous Substances Mitigation Act 
and under the Comprehensive Environmental Response, Compensation and Liability 
Act 42 U.S.C. 5 9601 &.sea. 

3.3 &PA may enforce the terms of this Land Use Easement if the Grantor fails to 
comply with any provision thereof. Any other local, state or federal government 
agency, or Grantor affected by any violations wf this Land Use Easement, may enforce 
i t  by legal action. 

3.4 TCle terns of this Lartd Use Easement may be specifically enforced. 

3.5 The Grantor shali not at any time institute legal proceedings, by way of quiet title 
or otherwise, to remove or amend this Land Use Easement unless UDEQ and EPA 
have given the Graqtor advance written approval for such. 

3.5 This Land Use Easement is intended to run with the land and shall be binding 
upon each Grantor for so long as the Gfantcr owns an interest in the Property. This 
Land Use Easement is also intended to make the Grantor remain liable for breaches d 
the terms of the Land Use Easement committed during the period the Grantor owned 
an interest in the Property, regardless of whether the Grantor subsequently gives up its 
interest in the Property. Othemise, t he  obligaticn of a Grantor under this Land L l s ~  
Easement ends upon sale or transfer of the Grantor's respective interest in the 
Property in accordance with pzragraph 2.7 3.  

3.7 This Land Use Easemert does not prohibit development and the Grantor agrees 
that gcvemmental actions that are consistent with this Land Use Easement do not 
constitute a taking. t! CD 



4.1 If any terns or provisions of this Lard Use Easement shall be adjudged invalid 
or unenforceable, such invalidity or urtentorceabifity shall not affect the validity or 
enforceability of the remainder of :he Land Use Easement, and each term and provision 
of this Land Use Easement, d h e r  than those which are held invalid or unenforceable, 
shall be valid and enforceable to the fullest extent permitted by law. 

4.2 The validity, interpretation and performance of this Land Use Easement, and any 
dispute arising under the Land Use Easement, shall be construed, enforced and 
gcverned in accardanca with the laws of the State of Utah. 

4.3 This land Use Easement shall k binding upon and shall inure for the benefit of 
the Grantor, the UDEQ, the €PA and their respedive heirs, executors, administrators, 
successors, legal representatives and assignees. 

4.4 Notice shall be considered given on the third day after it is sent, not counting 
state or federal holidays ur weekends. 

4.5 Notices and service of process shall be mailed or faxed to the Grantor and his 
assignees as successors as follows unless t h e  Grantor or his assignees and 
successors provide the UDEQ written notice of a different designee or address for 
notice and service of Drocess purposes: 

Larry D. Willjamsen 
642 East 18th Ave. 
Salt Lake City, UT 841 03 

with a copy to: 
Alar Bradshaw 
Manning Curtis Bradshaw & Bednar, LLC 
370 East South Temple, Suite 230 
Satt Lake City, UT 841 11 

4.6 Notices shall be sent to UDEQ as fallows or as directed by UDEQ in writing: 

Bob 0'Brien 
Utah Department of Environmental Quality 
Division of Environmental Respcnse and Remediation 
P. 0. Box 144480 



Salt take City, UT 84t 44840 

4.7 The UDEQ and the EPA reserve the right to bring actron against the Grantor to 
enforce this Land Use Easement. Nothing contained herein shall be deemed to 
constitute a waiver by the UDEQ or the €PA of their right to initiate enforcement action, 
including civil pena!fies against the Grantor in the event of future noncompliance with 
this Land Use Easement or with the Utah Hazardous Substances Mitigation Act or any 
other law, nor shall UDEQ cr EPA be precluded in any way from taking eppropriate 
action to abate an endangerment to public health or the environment at any Grantor 
facility. This reservation is not intended to make the Grantor remain liable for Ihe 
present contamination on the Property for which the Grantar was released ur,der the  
Setilement Agreement or any Successor Addendum thereto. UDEQ and EPA 
acknowledge that nothing herein limits fhe scope of any covenant not to sue contained 
in the Settlement Agreement or any Successor Addendum thereto. 

4.8 This land use Easement is not intended to encumber, create an estate of any 
type whatsoever, effect title, or in any other manner attach to or encroach upon any 
adjacent or cantiguaus property owned by grantor on the date of recordation of this 
easement. 

State of Utah 1 
1s.s. 

County o' Salt Lake) 

The foregoing instnment was acknowledged before me this day of 
-_-I 1998, by 

Witness my hand and official seal - -  - 
Notary Public 

M y  commission expires 



j s " ( W &  ' / 8 6.4~1',,, 
L. Glair Williamsen LziKiGG: . 

SOUTHWEST INVESTMENT COMPANY 

<&&p- - 

1. Clair Williamsen 

Larry ~ w i l l i a m s e n  

State of Utah 
)s.s. 

County of Salt Lake 

On this &ay of February. 1999, personally appeared before me L. Clair 
Williamsen, ir-dividually and as a partner of Southwest Investment Company, the signer 
of the foregoing instrument, who duly acknowledged to me that he executed the same 
as par 

State of Utah 
)s.s. 

County of Salt Lake ) 

On thi&%ay o 7999, personally appeared before me Lawrence 
D. Williarnsen, individually ner of Southwes$@estment Compar~y, the 
signer of the foregoing instrument, who duly a c ~ n o w l e d ~ e d h ? ~ e  that he executed the 
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1999, personally appeared before me Shirley 2 
2! 

she executed t h e  same. 



BEGJ3NLYG at a point which lies on the easterly right of way line of Interstate 21 5 ,  said point 
also lics Nnrth 00"03'05" Wcst, along the section lins, 585.96 Feet, and Eorth 89 '55'56" East, 
145.90 fee! horn the west quarter cof ier  of Section 10, Township 1 South, Range I West, Salt 
Lake Base and Meridian; and running thence North 03"0Q130" East, along said right of way line, 
187.18 fcct to a 011 lire cer~rerlinc of the CWA Urain Ditch Ko. 1; thericc South 52'1 5'47" 
East along said line, 305.27 fcct; thence South 89"55'56" West, 251.41 feet to the point of 
BEG W G .  

BEGJNMNG at a point Illat is North 00"03'08" West 260.68 feet and North 89 "55'56" East 
128.48 feet from the West Q w t e r  Comcr of Scction 10, Township 1 South, Rang: 1 West, Salt 
Lake Base and Meridian; thence North 03 "00'30'' East 325.79 fect; thcnce North 89"55'56" East 
317.105 feet; thencc South 00'03'08" East 51.641 fw1, rnorc or less; hcrce 54"15'00" East 
433.73* feet; thence South 70 "00'00" East 59.15 feet; thcnce South 8g65 5'56" Wcst 742.34 fcct 
to 'Sle point of bcgiming. 

*NOTE: Salr Lake County Recorder's office shaws this length as 433.53 feet. 

LESS .4ND EXCEPTING the following described parcel: 

R E G T W G  at n point which lies North 00°03'08" Wcst , along the st:ctiurl litre, 585.96 feet, 
and North 89"55'56" Fnst, 397.31 fcct from thc West quarter corncr of Section 10,Township 1 
South, Range 1 West, Salt Lake Basc and Meridian; and running thencc North 89"55'56" East, 
(55.99 feet; tltence South 00°03'OS" East, 51.09 feet to a point an ihc ccntzrlirit: o[Lhc CWA 
Drain Ditch No. 1; fience Xorth 52" 15'47" West, along said h e ,  83.44 feet to rhc point of 
BEGMWG, 

B E G W G  at a point South 0°03'08" East 39.3?, feel m d  North 89"55'56" East 112.44 Ceet 
from k c  West quarter comer Section 10, Township I South, Range 1 West, Salt Lake Basc and 
Meridian and running thctlce North 3 O 0 0 ' B O "  Fast 300.43 feet; thence North 8!I055'5Gt' East 
764.82 feet; thence Soulh 0°03'08" E a ~ t  300.00 feet; thencc Soulh 89"55'56" West 780.86 f ~ e t  to 2 
the point of beginning. 



- 

BEGIIWIbTG at a point that is East '159.359 feet md South 67.015 fcct from ihc Wcst yuartcr 
corner of Section 1 0, Township 1 South, Rmge : Wrbr, Salr: Lake Base a n C  Meridian; tl:cncc 
North 89 "55'56" East 364.00 fcct; thence Scud1 0°03'08" East 280.2.78 feet; Chencc South 
8gn56'52" West 349.01) fcct to a po:nt o a 15.00 fuot radius curve to the right (bearing to center 
of c;we bears Norrh 0"03'Ugr' West); thcnce Nodiwesterly 23.562 i'eet along the arc of said 
cunle; :hence North OC03'G8" Wcst 265.1 79 feet to a polnt of beginning. 

RECJWiWG AT :I POINT 0% THE SOU'TkE LlNE OF lNDl!tUA A'IrENUE SAID POINT 
l3EXI\;G N00°03'08"W 1268.68 FEET .ri?lD NR9"5jr56"E 593.30 FEET FROhl THE \"TEST 
QUA4tTER CORNER OF SECTION 10, T(JhwSHIP 1 SOUTlI, RANGE 1 NTSTX', SALT 
LAK.E BASE AND MERID1,4h'; R E N C E  NSY055'S6"E 66.00 FEET; TTENCE S09"03'08"E 
1602.830 FEET 1.0 A POINT OF A 15.00 FOOT LWIIiS CLTVE TO TIIE LEFT (BEARIh'G 
TO CENTER OF CURVE REARS %89"55':j6"E); TI IENCE SOLiTI E I S T E R L Y  23.563 FEET 
.41,0KG 1'HE ARC OF SAID CURVE; TIJL3CEN8YU.56'52"E 349.00 FEET; TIlENCE 
SOV03'08"E 66.00 FEET; T i E N C E  S89Y5G'5ZUW 349.00 FEET TO A POINT OF A 15.00 
FOOT MINUS CIRIrE TO TIE LEFT (BEARING TO CEhZER OF CURVE BEARS 
S00°0?'08"E); TkIEYGE SOUT£~~WSTERL.Y 23.562 F U T  A!,O&G THE ARC OF SAlU 
CURVE; TTlENCE SOT)"OJ108"E 204.00 FEET TO A PCIWT OF A 15.00 FOOT U D X L I S  
CURVE TU 'I'HE LEF.1' @EARTNG TO CEKIER OF CURVE BEARS N89"56'52"E); 
THEYCE SSCllJTlIEASERLY 14.56 FEET .4LONG THE AKC OF S . U I  CURVETTO A 
POMT OF A 73.00 FOOT Kr'DIUS REVER,SE CURVE TO THE KIGI-fr (BEARIKG TO 
CENTER OF C'UI1L'E l3EAR.S S34" 19'47"W); THENCE SOU'TWWESERLY AND 
YORTtIKES7?1RT.Y 355.812 FEET ALQKCj THE ARC OF S-UU CURVE TO A POINT 
A 1 5 .on FOOT RADIUS CURVE '10 TIE LEFT (BEAFUNG TO CENTER OF CURVE 
DEARS N34"2G'OZ"5Lr); 7't lEh-CE NORTiEASTEKLY l4.5G FEET .ALONG Tt IE AKC OF 
SAID CURVE; THENCE X00"03'08"%' 1901.99 FEET TO TTIE PUJN'l' OF B F , G ~ - l N G .  

LESS AND ESCEPI'ING THE FOLLO WlNG DESCR! BED PARCEL: 

BECIMmG AT A P O N '  O N  T I E  SClUTFi LINE OF WDIANA AVENUE, SAID POINT 
BEMGN00D03'U8"W, 1265.68 FEET AND ;i89°5j'56"E, 893-30 FEET FROM THE WEST 
QUrlRTER CORNFR OF SECTION 10, TOWNSHIP I SOUXI, 1UNC;ii  I WEST, SALT w 

LAKE BASE .rZND MERIDIAN; ,4ND RL&XING THENCE N89"5StSh"T.:, G6.00 FEET; 
c3 
U 

7-1 lLhTCE SOU "03'08" E, 1028.262 FF51' TO 1-HE CENTERLINE OF TI12 CITY DRtZJN; 
THENCE N73 "00'00" !If, A I.ONG SAID CEXTERLINE, 69.035 FEET; -1'HLNClJ 
KO0 "03'08"W, 1008.000 FEET TO THE P O W  OF DEGTWMNG. 
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BEGINNING at a point that is South 364.1 17 fcct and East 171.5 12 feet from the Wcst quar~er 
comer of Section 10, Township 1 Souf 11, Range 1 Wcst, Salt Lake Base and Meridian; thence 
North 89O55'56" East 722.1 2 feet; thencc Soudl 0"03'08" West 268.99 1 fect to a point of a 15.00 
radius curve to the left (bearing to center of curvc bears South 89 "56'52" Wesi); thcncc 
Southwestcrly 14.56 feet along the arc of said curve to a point of a 70.00 font radius reverse 
curvc lo t l~c left ("bearing to center of cunlc bears South 34 26'02" East); thence Southeasterly 
177.906 feet along the arc of said cnn-c; thence South 0°03'08" East 248.476 k t ;  thence NortI~ 
39 "00'35" West 1 001.203 feet to the poini of beginning. 




